
STATE OF NEW YORK
STATE TAX COMI'IISSION

In the Matter of the pet i t ion

o f

Evelyn D. Dickerson

d lb la  Echo Bar  &  Gr i l l

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

AFFIDAVIT OF MAITING

Sales  & Use Tax

under Art ic le 28 & 29 o f the Tax Law

for the Period 12

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon
Eve lyn  D.  D ickerson,  d /b /a  Echo Bar  &  Gr i l l ,  the  pe t i t ioner  in  the  w i th in
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vJrapper addressed as fol lows:

Evelyn D. Dickerson
d/b/a Echo Bar & Grill
Box 184
Port Jefferson Stati_on, Ny IL776

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent. further says that the said

and that the address set forth on said lsrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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d/b /a  Echo Bar  &  Gr i l l

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

AT'FIDAVIT OF MAITING

under  Ar t i c le  28  &,29  o f the Tax Law

for  the  Per iod  72 / t /73-9

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon

Matthew M. Leopin the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Matthew M. Leopin
1 0 2  W .  M a i n  S t .
Kings Park, I f l f  JI7S4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United StaLes Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set forth on said vrrapper is the last

known address of the representat ive o pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Evelyn D. Dickerson
d, lb/a Bcho Bar & Gri l l
Box  184
Port Jefferson StaLion, NY 11776

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  to sect ion(s) t fg8 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
fron the date of this not ice.

Inquir ies concerni-ng the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Matthew M. Leopin
1 0 2  W .  M a i n  S t .
Kings Park, NY 77754
Taxing Bureau's Representat ive



STAIE CF NET{ YORK

STAf,E TA>( COI'NVIISSTCN

In ttte lttratter of the Applicatior

of

EVEL]N A. DICKERSON
D/B/A ECHO BAR & cRrUL

for Revision of a Deterrni:ration or for Refurd
of Sales and Use Taxes under Articles 28 and
29 of the Tax Iaw for the Period Decenrber I,
1973 through Septernber 16, 1976.

DETEFMII\IATICN

Applicant, Evel1m A. Dickersor d1b/a Ectro Bar & eilI, Bo>< I84, Port Jefferssr

Station, Nen^r York IL776" filed an application for revision of a determinatiqr or

for refund of sales and use ta:<es under Articles 28 and 29 of ttre Ta< Law for the

period Decernber L, L973 through Septenber 1:6, L976 (File No. 202L5).

A sna11 claims hearing was held before Judy M. Clark, Hearing Officer, at

tle offices of the State Tax Ccnmissior, Tlrzo l^lcrld Ttade Center, New York, \Ieru

York, on April 25, L979 at 2:45 P.M. Applicant agpeared by Mafthew M. I€opin,

Accountant. TLre Alrdit Division aplnared by Peter Crotty, Esq. (sannrel J. FYeund,

Esq., of counsel).

Whether tlre application of nrarhrps to applicant's pr:rchases properly reflected

applicant's sales and resultant sales tax liability.

FINDINGS OF FASI

1. On lvlarch 4, L977, the Alrdit Divisim isstred a Notioe of Deterrnination

and Dernand for Palment of Sales and Use Taces Dre against Evel1n A. Dickerson

d/b/a Echo Bar and C'rill for ttre period Decenrber I, 1.:973 ttrrough Septernber 16,

1976, for $3284.87 ta><, plus penalties and interest,. Ttris Notice was issr:ed as

a result of a bulk sale questionnaire cr:npleted by applicarrt.
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2. Applicant sold her business to Sylnrar Rrb, Ltd. on Septernber L6, 1976.

3. Sr:bsequent to ttre aborze lrtrotioe, the Alrdit Division cmducted a field

audit on applicant's books and records. Ttris fietd ar:dit was initiated by ttre

fast. that tlre pr:rchaser protested ttre results of the ltarch 4, L977 assessrent.

4. As a result of the field aud.j-t, an additiqral Notice of Determination

ard Dernanil for Palznent of Sales arul Use Ta<es Dre was issrred against aSplicant cn

Septernber 20, L977 for $I,040.94 ta><, plus penalties ard interest.

5. h tte perfonnance of tlre field audit, the Alrdit Division ccnpared sales

ard purctrases as recorded by applicant and deterndned that, the arpunt of sales

reported were not adequate for the anrcr:nt of purctrases made. It prooeed.ed to

unrkup the purctrases of tobacco, beer, liquor ard r,rjne frcrn applicant's records

ard accepted food sales as recorded. Tro facilitate tkre nnrln:p tests, ttre A:dit

Divisiqr used applicant's stated selling prices ard senzing size per drinl< 67/8

ounce senring size was used for liquor sales). A test of liquor ard wine ptrrchases

for ttre npnths of June, July ard August, 1976 resulted in a nrarlnrp of 300.59

percent. A test of beer pr:rclrases for the nonth of June, 1976 resulted in a

rnarkup of 12I.67 pererrt. A 15 perert allorirance was included in tlre acnputations

for spillage and free dri:Tks given patrqrs. ltobacao purctrases r,rere marked up an

estimated 50 peroent. llhese markups roere applied orly to the purchases jrr the

audit period. Tfie audit did not prcnride for any inventory adjustnent. Ttris

procedure resulted in additional ta< due of $4,325.91 for the ar-rdit period.

6. rtre applicantrs records were insufficierrt for the A.xdit Division to

deterrnine the ocact amor:nt of atrplicant's taxable sales ard sales tac.

7. Applicant's average senzing size of liquor per drink was l oune dtrring

ttre audit period,.
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B. Applicant contended that one drink is given ar,uay for every 3 or 4 so1d,

therefone, she reasoned tlrat an additional allorrance storeld be rnade for tjrese

givear'rays. Applicant contended tlrat she had an inventory of $21000.00 at the tftre

the b-rsiness was sold and tlrat an adjustrrent strould be made since ttris inventory

was not transferred to tte ne\Ar crliner wi*r the ottrer h:siness assets.

Applicant also contended that inventory was withdraran at o'ther tines for

perso:al use. llcnaever, applicant offered no evidence to srrbstantiate her conterrtiors.

9. Applicant filed and paid t$io final returns for the period Septernber 1

through Septelnber 16, 1976. On one return she paid sales tax due of $110.00 ard

on ttre other return she paid tax due of $91.70. Credit was given applicant for

only $110.00.

I0. Applicarrt acted in good faith.

@NCTUSIONS CIF I,AhI

A. That fte nnrhrp applied to applicantr s liqr-ror arxl \^i:ine purchases did not

properly ccnsider the senring size of liquor; that strch drinlcs averaged 1 ounce,

which results in a 253 percent markup for liquor and wine. Ihe balance of ttre

audit was perforned jn arcordance with section 1138 (a) of tlre Tax Law.

B. rtlat ttre $91.70 trnlnent of applicantrs final sales tax return is to be

applied to t}e additional ta>< liability deterrnined due.

C. Ihat tbe penalty and jrrterest in e).cess of the mjninwn statutory rate

are can@Iled.

D. Tfrat the application of EVelyn A. Dickersqt d./b/a Eckro Bar e friIl is

granted to the extent indicated in @nclusion "A", "8" atxd I'Cn aborre. ltre Ardit

Division is trereSz directed to cancel the lbtioe of Determjnation and Dernarrl for

Palznent of Sales and Use Ta<es D:e issued Septernber 20 | 1977 ard to rxrdify accordingly
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ttre Notice of Determiration ard Dernard for Palnrerrt of Sales and Use Tares D:e

isstred I\4arch 4, 1977 to reflest ta< due of $31153.51, plus mininu-rn interest; ard

that, except as so granted, the application is in all other respects denied.

DAIED: Albany, I€w York STAf,E TA)( @4MISSION

[4Ay 1 6 tw


